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the RLF is not replacing private cap-
ital solely for the purpose of reducing
the risk of loss to an existing lender(s)
or to lower the cost of financing to a
borrower, or

(ii) An RLF uses RLF income sources
and/or recycled RLF funds to purchase
the rights of a prior lien holder during
an in-process foreclosure action in
order to preclude a significant loss on
an RLF loan. This action may be un-
dertaken only if there is a high prob-
ability of receiving compensation with-
in 18 months from the sale of assets
sufficient to cover an RLF’s expenses
plus a reasonable portion of the out-
standing loan obligation; or

(7) Finance any activity that serves
to relocate jobs from one commuting
area to another. (Commuting area is
that area defined by the distance peo-
ple travel to work in the locality of the
project receiving RLF financial assist-
ance.) An RLF’s standard loan agree-
ment must include a provision for call-
ing the loan if it is determined that:

(i) The business used the RLF loan to
relocate jobs from another commuting
area. or

(ii) The activity financed was subse-
quently moved to a different com-
muting area to the detriment of local
workers.

(c) Credit otherwise available. Unless
otherwise provided for in the grant
agreement or modified in writing by
EDA, a borrower is not eligible for RLF
financing if credit is otherwise avail-
able on terms and conditions that per-
mit the completion or successful oper-
ation of the project activity to be fi-
nanced. The RLF recipient is respon-
sible for determining that each bor-
rower meets this requirement and for
documenting the basis for its deter-
mination in the loan write-up.

§ 308.19 Variances.
EDA may approve variances to the

requirements of subpart B of this part
provided they:

(a) Are consistent with the goals of
the Economic Adjustment Program
and with an RLF’s strategy,

(b) Are necessary and reasonable for
the effective implementation of the
RLF,

(c) Are economically and financially
sound,

(d) Do not conflict with applicable
legal requirements, and

(e) Do not change the scope of the
award after the period of availability
of the funds for obligation has expired.
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Subpart A—In General
§ 314.1 Federal interest, applicability.

(a) Property that is acquired or im-
proved with EDA grant assistance shall
be held in trust by the recipient for the
benefit of the purposes of the project
under which the property was acquired
or improved. Limited exceptions to
this requirement are listed in § 314.7(c).

(b) During the estimated useful life of
the project, EDA retains an undivided
equitable reversionary interest in prop-
erty acquired or improved with EDA
grant assistance, except for the excep-
tions listed in § 314.7(c).

(c) EDA may approve the substi-
tution of an eligible entity for a recipi-
ent. The original recipient remains re-
sponsible for the period it was the re-
cipient, and the successor recipient

VerDate 11<MAY>2000 08:50 Mar 01, 2001 Jkt 194039 PO 00000 Frm 00511 Fmt 8010 Sfmt 8010 Y:\SGML\194039T.XXX pfrm13 PsN: 194039T



512

13 CFR Ch. III (1–1–01 Edition)§ 314.2

holds the project property with the re-
sponsibilities of an original recipient
under the award.

§ 314.2 Definitions.
As used in this part 314 of this chap-

ter:
Dispose includes sell, lease, abandon,

or use for a purpose or purposes not au-
thorized under the grant award or this
part.

Estimated useful life means that pe-
riod of years, determined by EDA as
the expected lifespan of the project.

Owner includes fee owner, transferee,
lessee, or optionee of real property
upon which project facilities or im-
provements are or will be located, or
real property improved under a project
which has as its purpose that the prop-
erty be sold or leased.

Personal Property means all property
other than real property.

Project means the activity and prop-
erty acquired or improved for which a
grant is awarded. When property is
used in other programs as provided in
§ 314.3(b), ‘‘project’’ includes such pro-
grams.

Property includes all forms of prop-
erty, real, personal (tangible and intan-
gible), and mixed.

Real property means any land, im-
proved land, structures, appurtenances
thereto, or other improvements, ex-
cluding movable machinery and equip-
ment. Improved land also includes land
which is improved by the construction
of such project facilities as roads, sew-
ers, and water lines which are not situ-
ated directly on the land but which
contribute to the value of such land as
a specific part of the project purpose.

Recipient includes any recipient of
grant assistance under the Public
Works and Economic Development Act
of 1965, as amended, prior to or as
amended by Public Law 105–393, or
under Title II, Chapters 3 and 5 of the
Trade Act of 1974, Title I of the Public
Works Employment Act of 1976, the
Public Works Employment Act of 1977,
or the Community Emergency Drought
Relief Act of 1977, and any EDA-ap-
proved successor to such recipient.

§ 314.3 Use of property.
(a) The recipient or owner must use

any property acquired or improved in

whole or in part with grant assistance
only for the authorized purpose of the
project and such property must not be
leased, sold, disposed of or encumbered
without the written authorization of
EDA.

(b) However, in the event that EDA
and the recipient determine that prop-
erty acquired or improved in whole or
in part with grant assistance is no
longer needed for the original grant
purpose, it may be used in other Fed-
eral grant programs, or programs that
have purposes consistent with those
authorized for support by EDA, but
only if EDA approves such use.

(c) When the authorized purpose of
the EDA grant is to develop real prop-
erty to be leased or sold, as determined
by EDA, such sale or lease is permitted
provided it is for adequate consider-
ation and the sale is consistent with
the authorized purpose of the grant and
with applicable EDA requirements con-
cerning, but not limited to, non-
discrimination and environmental
compliance. The term ‘‘adequate con-
sideration’’ means consideration that
is fair and reasonable under the cir-
cumstances of the sale or lease, and
may include money, services, property
exchanges, contractual commitments,
or acts of forbearance.

(d) When acquiring replacement per-
sonal property of equal or greater
value, the recipient may, with EDA’s
approval, trade-in the property origi-
nally acquired or sell the original prop-
erty and use the proceeds in the acqui-
sition of the replacement property,
provided that the replacement property
shall be used for the project and be sub-
ject to the same requirements as the
original property. In extraordinary and
compelling circumstances, EDA may
allow replacement of real property,
with the approval of the Assistant Sec-
retary.

[64 FR 5476, Feb. 3, 1999, as amended at 64 FR
69879, Dec. 14, 1999]

§ 314.4 Unauthorized use.
(a) Except as provided in §§ 314.3(b),

(c) or (d), whenever, during the ex-
pected useful life of the project, any
property acquired or improved in whole
or in part with grant assistance is dis-
posed of, or no longer used for the au-
thorized purpose of the project, the
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Federal Government must be com-
pensated by the recipient for the Fed-
eral share of the value of the property;
provided that for equipment and sup-
plies, the standards of the Uniform Ad-
ministrative Requirements for Grants
at 15 CFR parts 14 and 24 or any supple-
ments or successors thereto, as appli-
cable, shall apply.

(b) If property is disposed of or en-
cumbered without EDA approval, EDA
may assert its interest in the property
to recover the Federal share of the
value of the property for the Federal
Government. To that end, EDA may
take such actions as are provided in
connection with loans and loan guaran-
tees, in § 316.5(c) of this chapter. EDA
may pursue its rights under both para-
graphs (a) and (b) of this section to re-
cover the Federal share, plus costs and
interest.

(c) RLF grant projects. (1) EDA may
suspend or terminate any RLF grant
for cause based on, but not limited to,
the following:

(i) Failure to make loans in accord-
ance with the RLF Plan, including the
time-schedule for loan closings;

(ii) Failure to obtain prior EDA ap-
proval for such changes to the RLF
Plan, including provisions for admin-
istering the RLF;

(iii) Failure to submit progress, fi-
nancial or audit reports as required by
the terms and conditions of the grant
agreement;

(iv) Failure to comply with prohibi-
tions against conflict-of-interest for
any transactions involving the use of
RLF funds; or

(v) Failure to operate the RLF in ac-
cordance with the RLF Plan and the
terms and conditions of the grant
agreement.

(2) Whenever an RLF recipient fails
in its fiduciary responsibilities or is
unable or unwilling to perform as
trustee of the grant, EDA may suspend,
terminate or transfer the grant to an
eligible successor with jurisdiction
over the project area, to administer it
as such trustee (replacement grantee).

(3) Whenever EDA terminates any
RLF grant for cause, in whole or in
part, it has the right to recover resid-
ual funds and assets of the RLF grant
in accordance with the legal rights of
the parties.

(4) If there is a partial termination of
an RLF grant, the full amount of the
original non-federal matching share is
expected to be retained in the RLF for
lending purposes unless otherwise pro-
vided for in the grant agreement or
agreed to in writing by EDA.

[64 FR 5476, Feb. 3, 1999, as amended at 64 FR
69879, Dec. 14, 1999; 65 FR 2536, Jan. 18, 2000]

§ 314.5 Federal share.
(a) For purposes of this part, the Fed-

eral share of the value of property is
that percentage of the current fair
market value of the property attrib-
utable to the EDA participation in the
project (after deducting actual and rea-
sonable selling and fix-up expenses, if
any, incurred to put the property into
condition for sale). The Federal share
excludes that value of the property at-
tributable to acquisition or improve-
ments before or after EDA’s participa-
tion in the project and not included in
project costs.

(b) Where the recipient’s interest in
property is a leasehold for a term of
years less than the depreciable remain-
ing life of the property, that factor will
be considered in determining the per-
centage of the Federal share.

(c) If property is transferred from the
recipient to another eligible entity, as
provided in § 314.1(c), the Federal Gov-
ernment must be compensated the Fed-
eral share of any money or money
equivalent paid by or on behalf of the
successor recipient to or for the benefit
of the original recipient, provided that
EDA may first permit the recovery by
the original recipient of an amount not
exceeding its investment in the project
nor exceeding that percentage of the
value of the property that is not attrib-
utable to the EDA participation in the
project.

(d) When the Federal Government is
fully compensated for the Federal
share of the value of property acquired
or improved in whole or in part with
grant assistance, EDA has no further
interest in the ownership, use, or dis-
position of the property.

§ 314.6 Encumbrances.
(a) Except as provided in § 314.6(c), re-

cipient-owned property acquired or im-
proved in whole or in part with grant
assistance may not be used to secure a
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mortgage or deed of trust or otherwise
be used as collateral or encumbered ex-
cept to secure a grant or loan made by
a State or Federal agency or other pub-
lic body participating in the same
project. This provision does not pre-
vent projects from being developed on
previously encumbered property, if the
requirements of § 314.7(b) are met.

(b) Encumbering project property
other than as permitted in this section
is an unauthorized use of the property
requiring compensation to the Federal
Government as provided in §§ 314.4 and
314.5.

(c) EDA may waive the provisions of
§ 314.6(a) for good cause when EDA de-
termines all of the following:

(1) All proceeds from the grant/loan
to be secured by the encumbrance on
the property shall be available only to
the recipient, and all proceeds from
such secured grant/loan shall be used
only on the project for which the EDA
grant was awarded or on related activi-
ties of which the project is an essential
part;

(2) The grantor/lender would not pro-
vide funds without the security of a
lien on the project property; and

(3) There is a reasonable expectation
that the borrower/recipient will not de-
fault on its obligation.

(d) EDA may waive the provisions of
§ 314.6(a) as to an encumbrance on prop-
erty which is acquired and/or improved
by an EDA grant when EDA determines
that the encumbrance arises solely
from the requirements of a pre-existing
water or sewer facility or other utility
encumbrance which by its terms ex-
tends to additional property connected
to such facilities.

Subpart B—Real Property
§ 314.7 Title.

(a) The recipient must hold title to
the real property required for a project,
except in limited cases as provided in
paragraph 314.7(c) of this section. Ex-
cept in those limited cases, the recipi-
ent must furnish evidence, satisfactory
in form and substance to EDA, that
title to real property required for a
project (other than property of the
United States) is vested in the recipi-
ent, and that such easements, rights-
of-way, State permits, or long-term

leases as are required for the project
have been or will be obtained by the re-
cipient within an acceptable time as
determined by EDA.

(b)(1) The recipient must disclose to
EDA all:

(i) Liens,
(ii) Mortgages,
(iii) Other encumbrances,
(iv) Reservations,
(v) Reversionary interests, or
(vi) Other restrictions on title or the

recipient’s interest in the property.
(2) No such encumbrance or restric-

tion will be acceptable if, as deter-
mined by EDA, the encumbrance or re-
striction will interfere with the con-
struction, use, operation or mainte-
nance of the project during its esti-
mated useful life.

(c) EDA may determine that a long-
term leasehold interest for a period not
less than the estimated useful life of
the project, or an agreement for the re-
cipient to purchase the property, will
be acceptable, but only if fee title is
not obtainable and the lease or pur-
chase agreement provisions adequately
safeguard the Federal Government’s in-
terest in the project. Also, EDA may
permit the following exceptions to the
requirement that the recipient hold
title to the real property required for a
project.

(1) When a project includes construc-
tion within a railroad’s right-of-way or
over a railroad crossing, it may be ac-
ceptable for the work to be completed
by the railroad and for the railroad to
continue to own, operate and maintain
that portion of the project, if required
by the railroad, and provided that this
is a minor but essential component of
the project.

(2) When a project includes construc-
tion on a State-owned or local govern-
ment-owned highway, it may be ac-
ceptable for the State or local govern-
ment to own, operate and maintain
that portion of the project, if required
by the State or local government, pro-
vided that this is a minor but essential
component of the project, the construc-
tion is completed in accordance with
EDA requirements, and the State or
local government provides assurances
to EDA:
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(i) That the State or local govern-
ment will operate and maintain the im-
provements for the useful life of the
project as determined by EDA;

(ii) That the State or local govern-
ment will not sell the improvements
for the useful life of the project, as de-
termined by EDA; and

(iii) That the use of the property will
be consistent with the authorized pur-
pose of the project.

(3) When the authorized purpose of
the project is to construct facilities to
serve industrial or commercial parks
or sites owned by the recipient for sale
or lease to private parties, such sale or
lease is permitted so long as EDA re-
quirements continue to be met. EDA
may require evidence that the recipi-
ent has title to the park or site prior to
such sale or lease.

(4) When the authorized purpose of
the project is to construct facilities to
serve privately owned industrial or
commercial parks or sites for sale or
lease, such ownership, sale or lease is
permitted so long as EDA requirements
continue to be met. EDA may require
evidence that the private party has
title to the park or site prior to such
sale or lease, and may condition the
award of project assistance upon assur-
ances by the private party relating to
the sale or lease that EDA determines
are necessary to assure consistency
with the project purposes.

§ 314.8 Recorded statement.
(a) For all projects involving the ac-

quisition, construction or improvement
of a building, as determined by EDA,
the recipient shall execute a lien, cov-
enant or other statement of EDA’s in-
terest in the property acquired or im-
proved in whole or in part with the
funds made available under the award.
The statement shall specify in years
the estimated useful life of the project
and shall include, but not be limited to
disposition, encumbrance, and com-
pensation of Federal share require-
ments of this part 314. The statement
shall be satisfactory in form and sub-
stance to EDA.

(b) The statement of EDA’s interest
must be perfected and placed of record
in the real property records of the ju-
risdiction in which the property is lo-
cated, all in accordance with local law.

(c) Facilities in which the EDA in-
vestment is only a small part of a large
project, as determined by EDA, may be
exempted from the requirements of
this section.

Subpart C—Personal Property
§ 314.9 Recorded statement—Title.

For all projects which EDA deter-
mines involve the acquisition or im-
provement of significant items of tan-
gible personal property, including but
not limited to ships, machinery, equip-
ment, removable fixtures or structural
components of buildings, the recipient
shall execute a security interest or
other statement of EDA’s interest in
the property, acceptable in form and
substance to EDA, which statement
must be perfected and placed of record
in accordance with local law, with con-
tinuances refiled as appropriate.
Whether or not a statement is required
by EDA to be recorded, the recipient
must hold title to the personal prop-
erty acquired or improved as part of
the project, except as otherwise pro-
vided in this part.

§ 314.10 Revolving loan funds.
(a) With EDA’s consent, recipients

holding revolving loan fund (RLF)
property (including but not limited to
money, notes, and security interests)
may sell such property or encumber
such property as part of a
securitization of the RLF portfolio.
The net transaction proceeds must be
used for additional loans as part of the
RLF project;

(b) When a recipient determines that
it is no longer necessary or desirable to
operate an RLF, the RLF may be ter-
minated; provided that, unless other-
wise stated in the award, the recipient
must compensate the Federal Govern-
ment for the Federal share of the value
of the RLF property. The Federal share
is that percentage of the capitalized
RLF contributed by EDA applied to all
RLF property, including the present
value of all outstanding loans. How-
ever, with EDA’s prior approval, upon
termination the recipient may use for
other economic development purposes
that portion of such RLF property that
EDA determines is attributable to the
payment of interest.
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(c) In the event of the sale, collec-
tion, or liquidation of RLF loans, any
proceeds, net of repaid principal and
reasonable administrative costs in-
curred, up to the amount of the out-
standing loan principal, must be re-
turned to the RLF for relending. Any
net proceeds from loan sales above the
outstanding loan principal is consid-
ered RLF income and must either be
added to the RLF capital base for lend-
ing or used to cover eligible costs for
administering the RLF in accordance
with the rules for use of RLF income.
The net transaction proceeds must be
used for additional loans as part of the
RLF project.

[64 FR 5476, Feb. 3, 1999, as amended at 65 FR
2536, Jan. 18, 2000]

Subpart D—Release of EDA’s
Property Interest

§ 314.11 Procedures for release of
EDA’s property interest.

(a) Before the expiration of the esti-
mated useful life of the grant project,
EDA may release, in whole or in part,
any real property interest, or tangible
personal property interest, in connec-
tion with a grant after the date that is
20 years after the date on which the
grant was awarded. (The term ‘‘tan-
gible personal property’’ excludes debt
instruments, currency, and accounts in
financial institutions.) Except as pro-
vided in paragraph (b) of this section,
such release is not automatic; it re-
quires EDA’s approval, which will not
be withheld except for good cause. The
release may be unconditional, or may
be conditioned upon some activity of
the recipient intended to be pursued as
a consequence of the release.

(b) EDA hereby releases all of its real
and tangible personal property inter-
ests in projects awarded under the Pub-
lic Works Employment Act of 1976
(Pub. L. 94–369) and under that act as
amended by the Public Works Employ-
ment Act of 1977 (Pub. L. 95–28).

(c)(1) Notwithstanding §§ 314.11(a) and
(b), in no event, either before or after
the release of EDA’s interest, may
project property be used:

(i) In violation of the nondiscrimina-
tion requirements of the project award,
or

(ii) For religious purposes prohibited
by the holding of the U.S. Supreme
Court in Tilton v. Richardson, 403 U.S.
672 (1971).

(2) Such use voids the release, and is
an unauthorized use of the property, as
provided in § 314.4.
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Subpart A—General Provisions

§ 315.1 Purpose and scope.
The regulations in this part imple-

ment certain changes to responsibil-
ities of the Secretary of Commerce
under Chapter 3 of Title II of the Trade
Act of 1974, as amended (19 U.S.C. 2341
et. seq.) (Trade Act), concerning adjust-
ment assistance for firms. The statu-
tory authority and responsibilities of
the Secretary of Commerce relating to
adjustment assistance are delegated to
EDA. EDA has the duties of certifying
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